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EC) adiel Sl W&l Order-In-Appeal No.: AHM-EXCUS-003-APP-019-16-17
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Passed by Shri Uma Shanker Commissioner (Appeals-)Ahmedabad

T SRIE, BT S Yo, AHTACTAE- STYHIE FRT S
T A et J

Arising out of Order-in-Original: AHM-CEX-003-DC-10-2015 Date: 28.08.2015
Issued by: Deputy Commissioner, Central Excise, Din: Kalol, A'bad-Hll.

g edielddl U9 TRETE @AM Td e
" Name & Address of the Appellant & Respondent
M/s. Shah Alloys Ltd.,

PIE T 39 odiel STSY I SIAY STT BT § O 98 9 e & Ui genRefy
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

HRE RPN BT GG ST

. Revision application to Government of India :

(1) BT SHRT Yob AT, 1994 T URT fFTd Y qA¢ TC AFGA b AN H
TAIgT URT P SU-GRT B HIH TIPS D AT G AT AR AeE, AR WA,
e Harer, o T, ARl Wi, e € 9ae, wag AF, T8 Rl 110001 B
P S Ay |

0] A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) IR e 7w B A ¥ w9 W eRam ¥ R WISHR A AN BREM
¥ ar el AUSMR § e HUSMR ¥ AT o Wi §Y ArT #, a1 el qusmR A veR A
T T8 fd BT ¥ 7 B WUSHR # 8 A @ Ui $ AR §S o |

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

@) IR S AR ) U W iy § Frifh we W w A & [ § senT ges
gﬁawwwmzﬁﬁéﬁ%WﬁGﬁWZ%mﬁﬂﬂwmmﬁﬁmﬁ%ﬁ
|

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. )

(m aﬁywwﬁmﬁmw%w(ﬁmﬁmmﬁ)ﬁmmw
AT B |

(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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g sl Seured @ Swed Yo @ YA o g o s Bfde A #t E § SR
U Ry ST T URT U9 FRM @ gaiee  engdw, ol @ gRT UIRG 9 HI U= AT
I ¥ ficr affRm (F.2) 1908 9T 109 BT figae fFg w1Q &1

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) o= Soed god (edie) Framaed, 2001 & Frm o & siorid faffds wo W
Tu- § o Ukt F UG omw & uf ey WRE R ¥ 9 99 @ IR qe-emed @
afier AT &Y -7 Uil B W SR e fFar S ARy | Swe Wi @il 8. 6l
ey & s o7 35-5 ¥ PR W & g & weg & WY SRR e @1
A1 B B |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RRASH smEd @ @Y el For YHF U6 o w9 A1 S04 B B W B9 200/ -
P A B S SR Ol Her W W TP @ | ATET 8 Tl 1000/~ BN B T Bl

SIq |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac. '

T Yo, DId SeUTET Yob T4 HATPR AU ATARGROT o fr Syefrer—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) SN SEed Yob ARE, 1944 B g7 35— 04 /35— B feiTc—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() iR et & AR Wi Al W Yod, BN SET Yo T4 arpR
el =rfye<er @51 Ry fifder ave wife o, 3. AR, . [R¥, 78 fiel o wd

(a)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all'matters relating to classification valuation and.

(@) woafaRed aReE 2 (1) & & JOC AR @ sl o ordie, Srfielr & A i
JcF, DET ST Yob T4 Qoo el =mfeRer (Reee) & aRew & e,
e § 3f—20, = #<a FIRUCH HHTSvS, WETU TR, SEAGIEIG—380016.

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. '

) N SEeT Yod (edie) FrEEed, 2001 W RN 6 F SfeRia g §9-3 H iR
Ry SrER el =mfiew @1 TE erfie & faveg die P T s @ AR wferd wfed
et Saare e WY AN, I B AT R ST T A wuY 5 AR A1 SN B § T8l
BUT 1000 /— W A SR | STl Seg Yo B ANT, AT BN AN AR T[T TAT AT
®UY 5 @G I 50 @G G & d WIY 5000/ — W WSl BT | SEl SAE Yob B AN,
TS A FET SR ST T QAT SUE 50 NG 7 SHY A&l § 98l WUy 10000/ — I
o Brf 1 2 B wEre IRRER B AW § Y@ifed 96 $Ue ® w9 § @iy P SR | 98
SI9E O W & el TR Adete &7 @ §% B A B8

~ The appea'l to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall-e aceompanied against

(one which at least should be accompanied by a fee of Rs.1,000/—/,{RQEB;,O@@/&%E&*RS.10,000/-

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Le,\gffb;‘B’O fap;gn‘{éb;gk{e 50 Lac
respectively in the form of crossed bank draft in favour of Asstt{_Rkegis I.of a ;ac‘u?gch of any
S 3
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) Tf: 79 R § B T Sl BT FHEY g6l § O GAF T ew B Y W B A See
T ¥ fru W AT T9 9 B a9 gv A 5 Rrr w R ¥ T @ R guRefy s
RGN BT TF I AT FEI PR B G AT a1 e § 1

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rITer YeF SRIFRA 1970 T W o srgHf—1 & sfwta feiR fy ergar
S ARES A A ARy guRefy Frofed mRer @ oy ¥ 9 e B e 9 W
%650 3q BT Ao Yo fCwT T BN ARY | :

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) =7 iR Gt Al @ PR o Al Pl @ iR Y e smeiia e Wi |
ST G o, DT Seled Yod T Nar] Adield wrnedRen (@raffafy) fram, 1982 #
fifed &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)q:nm;w,awa.qngwwmmmW(mmﬁmasmﬁ
ST 3G Yo ANTUTATH, §3%Y I N 39T & el RE(EEAT-R) AR 08Y(R0¢Y FHr
TR 3) Rl of.0¢. 08y T HT AT HTAFTH, 133y T LR ¢3 & JFewsier Yarhy Y 871 AL T
mé‘e‘,m%@aﬁﬁqﬁ-@mmaﬁaﬁ%ﬁ%ﬁ%wm%mm@rmm
IR &7 TR & g FIC § AT T &
ST 3ETE; Q5 TE WY & 3Terefe « Her R a1 3ok oot anfAer &

M grr 11 & & 3igeia Ruifa @A '

(i)  Jerde S Y o T T TR '

(i) Jerie ST RIEEel & WUH 6 F iRl & A

— 3T e A B 5 AT & e e (5. 2) ftfaae, 2014 % IR 7 Rl 1ol wfRIeRy &
TaT RraRTeNe e 375i vd 37elTel bl S +TeT &1

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)() s Tt o, 3w 3w & vy 3T STRIHROT 35 WA ST Qe 3T Yok A gUS faraea & ar
ﬂﬁﬁa@maﬁ%m%meaﬁmmﬁmﬁaﬁaam%m%wwﬁmm%l '

(6)() In view of ébove, an appeal against this order shall lie before_the Tribunal on
payment of 10% of the duty demanded where duty or duty and peq’jgl’gygé’r;é?ﬁgispute, or

AT " N
penalty, where penalty alone is in dispute. ”%Lh;:\
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ORDER-IN-APPEAL

This appeal has been filed by M/s Shah Alloys Ltd., Block No.2221/2222, Shah
Industrial Estate, Sola Kalol Highway, Santej, Taluka Kalol, Dist. Gandhinagar
(hereinafter referred to as “the appellant”) and Shri Sujal Shah, the President of the
appellant, jointly against Order-in-Original No.AHM-CEX-003-DC-10-2015 dated
28.08.2015 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner of Central Excise, Kalol Division, Ahmedabad-Ili (hereinafter referred to

as “the adjudicating authority).

2. The appellant is engaged in the manufacture of M.S & S.S.Billets/ingots falling
under chapter 72 of the Central Excise Tariff Act, 1985. The appellant’s premises, on the
basis intelligence gathered, were visited by the officers of Directorate General of Central
Excise Intelligence, Vapi Unit (DGCEI) on 18.12.2013 and had conducted search
operation and further investigation by withdrawing various documents/records. The
outcome of investigation revealed that (a) the appellant has indulged in large scale
evasion of the central excise duty by way of fraudulent availment of Cenvat credit on the
invoices issued by the registered dealers without receiving the corresponding goods in
the unit and in lieu of this, they procured non duty paid local S.S. Scrap purchased
through such dealers/scrap traders, (b) they procured cenvatable invoice bearing NO.58
dated 11.11.2013 from M/s Narayana Metal Corporation, wherein the description of
goods mentioned as ‘S.S.C.R. Def. Sheet' but the goods physically found at the
premises of the appellant were S.S.Cold & Used Utencils Scrap. The said goods
weighing 11000 kgs found physically were seized under the panchnama dated
18.12.2013 as the said goods are in offending nature and liable for confiscation. A show
cause notice dated 12.06.2014 with regard to confiscation of above referred seized
goods and demand of cenvat credit amounting to Rs.1,55,717/- involved in the said
seized goods and proposing penalty was issued to the appellant as well as to the
Registered dealer who had supplied the goods. The adjudicating authority, vide the
impugned order, has decided the said show cause notice by (i) confirming the demand
of Cenvat credit amounting to Rs.1,55,717/- with interest, (ii) imposed penalty of
Rs.1,55,717/- under Rule 25 of Cenvat Excise Rules, 2002 (CER) read with Section 11
AC of the Act on the appellant and Rs.1,55,717/- under Rule 26(2) of CER on Shri Sujal
Shah, President of the appellant as well as M/s Nayana Metal Corporation (Authorized
dealer) and (iii) ordered for confiscation of seized old and used steel utensils scrap. The
adjudicating authority has given option t'b' the appellant to redeem the said confiscated

goods on payment of Rs.1,55,717/-.

3. Being aggrieved, the appellant has filed the present appeal, wherein, they inter-
ali, submitted that at the time of search by DGCEI, there was a stock of about 312.314
MTs of SS Scrap in the factory, out of which the DGCEI picked and chose selective
bundles of scrap weighing 11 MTs and seized on the basis that they were old and used
steel untensils scrap; that proper verification of the nature of the goods was not
undertaken by the authority; that the appellant buys various kinds of scrap viz. CRC
Scrap, Bundle Scrap, Alang Scrap, Imported scrap etc and it ma/y/be«*uteﬁs"ﬁs_\wash
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various persons and the appellant had requested cross examination of the said person
which was denied by the adjudicating authority. The serious allegations of defrauding the
revenue cannot be made against the appellant only because a registered dealer
supplied scrap of a different variety, which was not corresponding to the description of
scrap shown in their invoice; that the appellant had placed order for supplying SS CR
Sheet Scraps and had never instructed the registered dealer to supply and deliver a
different kind of scrap as against their purchase order; that it must be a slip on dealers
part and supply of bundled (compressed) steel untensils scrap was an inadvertent error.
Therefore, the actioﬁ for confiscation, recovery of cenvat credit and imposition of penalty
on appellant and Shri Sujan Shah, President of the appellant are not attracted in the

[instant in the case and required to be set aside.

3. A personal hearing in the matter was granted on 18.03.2016 and ‘Smt Shilpa P
Dave, Advocate appeared for the same. The Ld. Advocate requested that the appellant
have not taken provisional release of the goods, therefore, some officers should be
deputed to verify the same and submit a factual report in presence of chartered

engineer.

4, | have carefully gone through the facts of the case on record and submissions
made by the appellant in the appeal memorandum as well as during the course of
personal hearing. The matter is relating to confiscation of 11 MT old and used steel
utensils scrap in bundle, valued at Rs.5,50,500/-, penalty imposed thereof and recovery

of Cenvat credit taken on the said goods .

4.1 At the outset, | find that the entire case is based on (i) nature of seized goods;
description found to be different than appeared in invoice and (ii) statements of four

persons of appellants and supplier of seized goods.

4.2 | find on record that the DGCE! officer had seized the disputed goods during the
course of search conducted at the factory premises of the appeliant on the grounds that
the said goods received under the cover of Cenvatable invoice is not as per the
desdription mentioned as ‘Defective S.5.C.R Sheets’ but it is ‘old and used steel utensil
scrap. The department contended that the appellant has intentionally received the
replaced goods i.e Old and used steel utensils scrap from the registered dealer to take
fraudulent cenvat credit thereon. On other hand, the appellant argued that they buys

various kinds of scrap and such scrap may be utensils, wash basin and furniture etc but

for the appellant it is a melting scrap only.

4.3 | find merit consideration in the above argument of the appellant. | find that the
entire case is based on the statements of four persons of the appellant and statement of
the authorized person of the registered dealer who supplied the materials. The appellant

has requested cross examination of said persons before the adjudicating authority to

‘ bﬁng the nature of seized materials lying in the factory. However, the same was denied.

Since the nature of goods in question was not verified by the DGCEI authorities while

making seizure and also the adjudicating authority has
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the persons who have given statements on the basis of which the entire case was

framed. Party has contended that:

(i There was a stock of about 312.314 MTs of S.S. Scrap in
the factory. Out of such a huge qunatity of scarp, the
DGCEI authorities picked and chose selective bundles of
scrap and segregated such bundles by using Crans, and
scrap so selectively segregated totally weighing11,000
Kgs. was seized on the basis that they were old and used
steel untensils scrap in bundled (compressed) condition.
However, selectiVely segregathing a few specific bundles
of S.S. Scrap from a huge quantity of 312.214 MTs lying in
the factory was unreasonable and arbitrary.

(i) The appellant therfore submits that proper verification of
this scrap is also necessary in the peculiar facts of this
case in as muh as the goods are still lying under seizure
because they have not beebn released in the appellant's
favour, and verification of the actual nature of the seized

. goods in not undertaken by the Revenue authorities.

(i) The appellant company requested of cross examination of

various witness including the panch witness but the

adjudicating authority has unreasonably denied the same.

44 | further find that the appellant has requested cross-examination of four persons
before the adjudicating authority which was denied. Cross-examination of the said
persons, whose statements were recorded by the DGCEI officers, was necessary to
prove adequartely their case. Cross-examination is one part of principles of natural
justice. The entire case of seizure and denial of cenvat credit was only based on the
statements of above said four persons. In the circumstances, it is incubent upon the
adjudicating authority to extend cross examination of the relied persons. In this regard, |
relied on case laws in the case of M/s Veetrag Enteerprises reported in 2015 (33) ELT
74-Mad, M/s H. R. Enterprises reported in 2015(33)ELT 957-P&H and M/s. AP.
Electricals (P) Ltd. reported in 2016 (331)ELT 136-Tri. Kolkata.

45 In view of the above, | feel that the goods in question require a further physical
verification. Accordingly, in view of power vested under Section 35 A (3) of Central
Excise Act, 1994, vide letter dated 18.03.2016 the jurisdictional Deputy Commissioner
was directed to make further inquiry by spot verification of seized goods in question in
presence of Chartered Engineer. The jurisdictional Deputy Commissioner has
conducted verification of the goods in dispute, in presence of authorized Chartered
Engineer on 28.04.2016 and submitted Chartered Engineer certificate. The certificate
issued by the Chartered Engineer states that “the goods S.S. Scraf;Mater/al-Defect/ve
S.8.C.R sheets in compressed does not have more than 3 to 4% (t '@\t@l@ig\\ment}
e%:?a gt 2 O ﬂQg in
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bundle (Compressed form)”. The photograph of the said scrap is also furnished which is
placed herein below:
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As per description given in the above said certificate, the goods in dispute are used &
defective S.S.C.R sheet in bundle (compressed form). Further, as per the Chartered
Engineer Certificate, | find that the said scrap material ~ Defective S.S.C.R sheets in
compressed condition does not have more than 3 to 4%. Out of 11 MTs of S.5.Scrap

seized, Defective S.S.C.R sheet in compressed condition is only 3 to 4 % which appears

as very negligible.

4.3  As mentioned above, the entire case is based on the statement of four persons
i.e employees of the appellant and authorized person of registered dealer who supplied
the materials in dispute. The authorized person of registered dealer stated-that they had
supplied S.S.Scrap instead of S.S.Sec/Def. sheets and pipes and the employees of the
appellant stated that the appellant has ordered for the goods S.S.Sec/Def. sheets and
pipes, however, they were received goods viz. S.S.Sérap. However, it is neither deposed
by any persons of the appellant that the registered dealer has supplied the materials in
question as per the appellant's direction .or it is not proved by the DGCEI during the
investigation that the said materials supplied by the registered dealer was as per
direction of the appellant so as to avail inadmissible Cenvat. In the circumstances, I do
not agree with the conclusion arrived by the DGCEI authority that the appellant have
intentionally received the replaced goods to take fraudulent Cenvat Credit. Therefore,
looking into the report of the Chartered Engineer regarding nature of seized goods-and
other factual circumstances of the case as discussed above, | find that out of total of
312.314 tonnes of S.S. Scrap lying in the stock, only 11 tonnes were seized on the
ground that these were not S.S. Sheets but S.S. used Untensils. However, Charted
Engineer on examination has found that there are not more than 4% (of 11 tonnes under
seizure) S.S. Utensils. In the back ground of 312 tonnes of Scrap found lying in the
stock; mere 0.44 tonnes of “so called missdeclared S.S. Utensils” (i.e. 4% of 11
tonnes under seizure) is miniscule. More so, when it is not the department's case that
these were not Scrap for melting. Therefore, | do not find any merit in selzure-ef-kthe
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goods by the DGCEI authority and confiscation thereof by the adjudicating authority.

Therefore, | set aside same.

4.4  Further, | find that the adjudicating authority has denied Cenvat credit availed by
the appellant in respect of seized goods on the grounds that the said goods received by
the appellant is non duty paid scrab in guise of the goods mentioned in the Cenvatable
goods. Since it is found that the seized goods are not liable for confiscation in view of
above discussion and the same is set aside, denial of Cenvat Credit involved in the said
goods is also legally not correct. Further, the appellant had received the scrap along with
duty paying documents for using the same for manufacturing of final goods and in the
circumstances it is not their concern that whether such materials supplied by the
registered dealer are duty paid or non- paid. The appellants were supposed to know
about the existence of the firm and about having registration from the Central Excise
Department. The appellant cannot be faulted in case of fraudulent -action of the supplier,
if any involved. In view of above discussion, | am of the opinion that the appellant have
rightly availed the cenvat credit. There are catena of judicial decision in this regard.

45 Since the confiscation and recovery of duty is set aside, the question of

imposition of penalty on the appellant does not arise.

46  Further, in the appeal memorandum, | find that Shri Sujal Shah, President of the
appellant has also requested to set aside penalty imposed on him. As per Section 35 of
the Central Excise Act, 1944, any person, aggrieved by any decision or order should file
an appeal before the appellant authority. The Adjudicating authority, in the impugned
order, has confirmed demand and also imposed penalty on the appellant and also on
Shri Sujal Shah, President of the Appellant separately. Therefore, as per the Section
ibid, a separate appeal is required to file by the appellant and Shri Sujal Shah. However,
a common appeal has been filed in this case which is not maintainable as per the said

section. Therefore, it is not considered for discussion and treated as non maintainable.

4.7 in view of above discussion, | allow the appeal filed by M/s Shah Alloys Ltd by
setting aside the order passed by the adjudicating authority with respect to M/s Shah
Alloys Ltd. The appeal in respect of Shri Sujal Shah, President of M/s Shah Alloys Lid

treated as non maintainable.

Attested

"2 /()J)é) Y
(Mohanan V.V)

Superintendent (Appeals-I)
Central Excise, Ahmedabad

v

ANKER)
COMMISSIONER (APPEALS-I)
CENTRAL EXCISE,
AHMEDABAD
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By R.P.A.D,

To

M/s Shah Alloys Ltd.,

Block No0.2221/2222, Shah Industrial Estate,
Sola Kalol Highway, Santej,

Taluka Kalol, Dist. Gandhinagar

Shri Sujal Shah, President of M/s Shah Alloys Ltd.,
Block No.2221/2222, Shah Industrial Estate,

Sola Kalol Highway, Santej,

Taluka Kalol, Dist. Gandhinagar

Copy to:

1.y /The Chief Commissioner, Central Excise Zone, Ahmedabad.

2 The Commissioner, Central Excise, Ahmedabad-lli

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-Il|

4. / The Dy. / Asstt. Commissioner, Central Excise, Division- Kalol, Ahmedabad-ll|
7 Guard file.

6. P.A (Commissioner-Appeals-!) file.
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